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Money, stolen from kids

25 December 2008 / Information agency “Rivne Agency for Investigative Journalism”

Representatives of the government and parliament economized over UAH 150 million in two years on Rivne children: over 5 billion – on children from all over Ukraine
Over a thousand lawsuits have been filed by Rivne citizens who have children under three years old with the Rivne regional administrative court. In these suits, parents demand that the Department of Labor and Social Protection return money their children were deprived of in 2007. Regardless of the fact that the decisions are made in favor of the plaintiff, not a single hryvnya is paid to the parents. 
The reporters of the Rivne Agency for Investigative Journalism decided to research how representatives of the government and parliament save money by underpaying social benefits: how this affects society, and how one can protect their rights in court. 

How much was saved

Sarne citizen Elina Pyasetska – one of the thousand parents that is demanding the Department of Labor and Social Protection of the Rivne Regional Administration pay the rest of the money that the authorities from the capitol owe her and her child. 
“At first, I went to our regional department with an oral request to be compensated for the underpaid sum of money on childcare I am entitled to because my child was under three years of age,” says the mother of two-year-old Albina. “There I was told that everything I am entitled to by the Ministry was already given to me and that nothing else will be added.” 
Miss Elina filed a lawsuit with the Rivne Regional Administrative Court and won the case. The court ruled that she should get over UAH 2 thousand for five months in 2007. According to the Head of the Benefits and Social Payments Department at the Chief Department of Labor and Social Protection in Rivne Region Oleksandr Yuzvak, in the case of similar lawsuits, 138 were ruled in favor of the plaintiff. Only one to the defendant. 
Vyacheslav Horbenko, lawyer from the Center of Voting Rights of Ukraine in Sarne, described Ukrainian legislation on payments to parents that have a child under three years of age.  
“Until recently the size of this benefit was regulated by two laws: Law of Ukraine “On mandatory state social security due to temporary loss of ability to work and expenses connected to birth and funerals,” and Law of Ukraine “On state provisions to families with children.” Both laws state that the amount of the payment should be no less than the minimum living standard (calculated for children less than six years of age). The amount of the minimum living expenses for a child under six depends on whether a person is ensured in the system of state social security or not (meaning working or not). Therefore, until October 1, 2007 the government had to pay uninsured parents UAH 463 per child under three years of age every month. After October 1, the sum of the payment was raised to UAH 470. Insured citizens in 2007 received between UAH 525 and 568. In 2008, the sum of the payments for uninsured people was UAH 470, for insured people – UAH 568. Citizens that had suffered from the Chernobyl accident, received twice as much. 
At the end of 2007, the Ukrainian government paid unemployed parents about UAH 110 in monthly benefits per child. Working parents received UAH 140. In 2008, both unemployed and working parents get UAH 130 per month. 

For each working Ukrainian, who received the state benefit for their three-year old child in 2007, the government economized about UAH 400 each month; on the unemployed – UAH 360, on people who had suffered from the Chernobyl accident and other special categories – UAH 800. In 2008, on each insured citizen, the government saved about UAH 410 and on uninsured – UAH 340. 
Who is hording money?
On December 19, 2006, representatives in parliament passed the Law of Ukraine “On the State Budget of Ukraine for 2007.” Part two of article 56 of the law limited the benefit payment for the care of a child who is under the age of three. 
“According to this law, the payment must be equal to the difference between 50% of the minimum living expenses, for the working person, and the average monthly income of the family calculated per person over the last six months,” says lawyer Vyacheslav Horbenko. “This formula for calculation lowered the payment amount a family should receive for a child under three by more than double.”
ON July 9, 2007, the Constitutional Court of Ukraine announced that part of the clauses within the law on the state budget for 2007 were unconstitutional and cancelled them. Among the clauses that were cancelled – the article limiting the sum of the benefit for the care of a child under three years of age. This decision was ratified after 46 MPs from the opposition Yulia Tymoshenko and Nasha Ukraina bloc at that time referred the matter to the court. The MPs asked to cancel certain clauses since they were limiting citizens’’ constitutional rights. 
After the Constitutional Court judgment, the government in power at that time, heading by Viktor Yanukovich, explained why they limited these benefits: 
“The government preserved the benefits that the Ukrainian economy can provide and cancelled benefits for MPs, judges, government employees and other categories of citizens whose salary is much higher than the country average. With its decision, the Constitutional Court, pretending to care about the poor, renewed the right of their colleagues to receive 50% discounts on housing and utility payments, the right to ride for free in public transportation, use of communications services, and also allowed judges of the Superior and Constitutional courts to receive pensions of over UAH 18 ths. 
According to the Cabinet of Ministers press service at that time, the “opposition” used the decision of the Constitutional Court as a political instrument in the election campaign and to instigate people to go to court for their benefits, ruin the social policy of the government and harm the financial stability of the country. 

Having come to power in December 2007, the “opposition” that questioned the Yanukovich government’s budget ratified their own financial plan for the state’s development. The law ratified by MPs “On the State Budget of Ukraine for 2008,” which was submitted by the government headed already by Yulia Tymoshenko also limited citizens’ rights to receive a complete, as guaranteed by other laws, benefit for the care of children under three years of age. 
This time certain clauses of the law were questioned in the Constitutional Court and on May 22, 2008 it passed a decision on certain clauses and cancelled them. Among those cancelled was article 25 section 2 of the budget law, which limited the rights of people that care for children under three years of age. 
The Constitutional Court decision on social guarantees for citizens in 2007 and 2008 did not change the calculation formula for benefits. The regional divisions of labor and social protection still pay the benefit only in part of what they should. 
Deputy Head of the Department of Benefits and Social Payments at the Chief Department of Labor and Social Protection in the Rivne Regional Administration Nina Vydrak said that the Constitutional Court decision is not implemented because of the lack of money and relevant approval by the Verkhovna Rada. 
According to Miss Vydrak, the department of labor and social protection, when setting this payment, uses the budget code and state budget law. The amount of the benefit is transferred from the state budget. In order for the department of labor and social protection to perform the Constitutional Court regulation, financing from the state treasury must be increased. Only the Verkhovna Rada can approve such a change. However, it did not approve such funds for the benefit neither in the 2007 budget nor in 2008. 
“We constantly go to the government with a request to plan for necessary money for the benefit for the care of children under three years old,” says Nina Vydrak. “The Ministry of Labor and Social Policy of Ukraine conducts the calculations and submits proposals for solutions on the topic to the Cabinet of Ministers of Ukraine. In order to fulfill the Constitutional Court ruling and pay citizens the required compensation, our ministry needs to persuade the MPs to allocate an additional UAH 5 billion.”

The deputy head of the benefit and social payments department supports the fact that the parents started to en masse take up the issue in courts. She reassures that in her department citizens encounter no obstacles in lobbying their rights. Everybody receives papers on the amount of benefit money they were paid. However, the government worker does not conceal the fact that after all the cases citizens win, her department submits an appeal to the court (the appeal can take years to be processed, especially for as many as exist now). 
“The decisions of the court are made in favor of the citizens, but we are forced to appeal because we are government workers and have to follow certain procedures.” 
Peculiarities of Rivne justice

“All over Ukraine people go to the courts with requests to force the Department of Social Protection to compensate them money underpaid for the care of their children in 2007,” says Mykola Hlotov, lawyer of the Rivne Regional Non-government Organization “Committee of the Electorate of Ukraine,” while he is showing a thick folder of court claims of such cases. “For Rivne residents, such claims are complicated by a misunderstanding between the city and administrative courts.” 

Rivne citizen Olena Pinchuk went to the Rivne city court with a claim to compensate her for money for her child. Judge Natalia Dionisyeva refused to consider her case. The reason for the denial was that the defendant was the Ministry of Labor and Social Policy of Ukraine, the Ministry of Finance and the State Treasury. 
Mykola Hlotov explains that regional departments of social protection are subordinated to the regional state administration. This obligates citizens to directly address the Rivne Regional Administrative Court. In Rivne, this department is subordinated to the city executive board, therefore people should seek to uphold their rights in the city court. It did happen like this at first – citizens submitted their claims to city courts, indicating the Department of Social Protection of the Rivne City Council as a defendant. The city court, upon the request of the social protection department, agreed to involve the Ministry of Labor and Social Policy, the State Treasury and the Ministry of Finance as co-defendants. The judge explained the decision that the money for the benefits is transferred from the state budget. 
“In Ukraine, there is a clear regulation about which court and about which claims a person should take to a particular court,” says the husband of Ms. Olena, Serhiy Pinchuk, indignant at the actions of the city court. “To appeal against the actions of the city departments, one must go to the city court; to appeal the actions of the executive power, one must go to the regional court.”
According to Mykola Hlotov, the code of administrative justice presupposes that if the subject of the state authority (in this case, the ministries and state treasury – author) is involved as co-defendants, then the case must be taken up in the regional administrative court. Therefore, when writing a court claim, the citizen of Rivne region prepares one set of documents, while the citizen of Rivne city has to prepare documents for the court, department of labor and social protection, plus to the ministries and state treasury. 
“Not only citizens are underpaid, citizens of Rivne city are being denied their rights to protect their rights in court,” says Mr. Hlotov. “Having denied the consideration of this category of cases, the local court loaded the administrative court with all of them. The latter court already has three times less judges than the city court, hence cases are considered three times slower. 

Internecine war between courts

The head of the Rivne Regional Administrative Court Vasyl Sharapa considers the position of city court judges of refusing to consider cases of parents that demand compensation for child benefits to be illegal. 
“In my view, the judges groundlessly involve ministries in these cases. They do it on purpose to send the cases to us,” says the head of the court.
According to Mr. Sharapa, article 52 of the Code of Administrative Justice prohibits changing the defendant unless it leads to a change in jurisdiction. When the city court involves the ministries as defendants, the administrative court must consider such cases jointly. For this, they must create a board of three judges while the regional administrative court has only five on staff. Three judges can consider three cases at the same time while instead they are forced to jointly consider only one. 
Vasyl Sharapa said that the number of claims for compensation of social payments is constantly increasing and judges physically do not manage to consider them all. The hearing schedule is already full through March 2009. 
The Head of the Rivne City Court Petro Denysyuk did not find time to comment on why city judges refuse to consider cases on compensation of social benefits for children less than three years of age. The secretary of the head of the court, three days in a row, asked us to “call back later,” the unreachability of the chief judge was explained by his secretary as “his is in a session,” “very busy,” “in a meeting,” “left on business,” “in the hospital for a checkup…”
The Deputy Head of the Rivne City Court Yuriy Kutsokon agreed to comment on the situation of city judges refusing to consider cases about the benefits for families with children less than three years of age. He said that we should be talking about only separate judges. He is aware of the situation that his colleagues involve the ministries as defendants, but does not do it himself. 
“As of right now, I have three or four similar cases. I did not involve co-defendants. I think we cannot do it according to law,” says Mr. Kutsokon. “I will consider these cases by myself. What decision I will make? I don’t know. It is important for me now to think of it thoroughly once, develop my own position that should be used from a legal standpoint, and afterward consider all cases individually.”
Judge Natalia Dionisyeva, who refused to consider the claim of Olena Pinchuk, refused to comment on her position. 

“I am in the decision room, writing a verdict and I have no time to talk to you.” 

“Can we call you later?”

“I don’t know, if you manage to catch me, you can try. But I cannot give you any information on this case.” 

One more Rivne City Court Judge, Oksana Kryzhova, who referred cases to the administrative court, did not find time to provide comments, claiming that she was busy. 
Social protection says…
According to the Head of Benefits and Social Payments at the Chief Department of Labor and Social Protection of Citizens in the Rivne Regional Administration Oleksandr Yuzvak, as of January 1, 2008 there were 37,700 citizens in the region receiving benefits for children under three years of age; in Rivne city – 6,162. The amount of children for whom the benefit was paid had not been calculated until July 2008. 
As of July 1, 2008, regional departments started registering not only parents that received money, but also the amount of children. As of November 1, 2008, in Rivne region, 38,674 families received the benefit for 44,154 children; in Rivne – 6,392 families received payments for 6,686 children. 
According to calculations attached to the court claims of citizens against the social protection department, the average amount of the benefit underpaid for children less than three years of age in 2008 is about UAH 2,000. Due to limitations in the state budget on the amount of the benefit for children under three years of age, the government (which prepared the budget) and MPs (that ratify the budget), in 2008 economized over UAH 13,300,000 on just the children of Rivne city; in Rivne region – the sum is about UAH 88,300,000. This does not even consider additional benefits entitled special categories of citizens, for examples those that suffered from the Chornobyl disaster and have the right to receive double the benefit. 
If to consider that in 2007 the benefit was calculated for 37,700 Rivne children (in reality there were much more), then in 2007 the government economized UAH 75,045,000 only on children in Rivne region. 
In total, in 2007 and 2008, our officials underpaid the children of Rivne over UAH 163 million. 

“As of right now, people blame the regional department for everything,” says Nina Vydrak. “We are ready to pay this money even now, but for that we need the Cabinet of Ministers and the Verkhovna Rada to plan for it in the budget.” 
How to resolve the problem
Neither the lawyers of the Committee of the Electorate of Ukraine, nor employees from the Department of Labor and Social Protection in Ukraine in the Rivne Regional Administration know of a single case in which the government fulfilled the court decision and paid people the full amount that they should have been compensated. 
According to lawyer Mykola Hlotov, in order not to satisfy the decisions of the local court, they appeal to the Lviv Appellate Court. While the case is considered in the appellate court, the local court decision does not have legal power, therefore people cannot receive money. Lviv judges have not yet considered one case and it is unknown when they will start to consider them. Nevertheless, the lawyer believes that people should continue lobbying their rights in courts. He thinks that sooner or later the government will have to execute the court decisions. How quickly will it happen? It depends on citizens’ awareness and their desire to fight for their rights. The more people start caring, the faster we will manage to eliminate authorities’ illegal actions. 
Vyacheslav Horbenko, lawyer from the Sarne Law Center, is also bothered that the Ministry of Labor and Social Policy of Ukraine is procrastinating with the payments by using appeals. In his opinion, politicians promised people things they cannot execute. The ministry is killing time because it does not have money to fulfill the court decisions. 
“If the Constitutional Court and local court decisions are not executed, it will be necessary to take the matter to European courts,” says Mr. Horbenko. “Ignoring the decision of such a court would be a shame for the country; we already have a case of when a teacher from Lviv made the country pay her the money entitled to her by law.”
Deputy Head of the Department of Benefits and Social Payments at the Chief Department of Labor and Social Protection in the Rivne Regional Administration Nina Vydrak says that the situation with benefit payments is the same all over Ukraine. People are massively are taking the matter to courts and winning their cases. She thinks that until money to execute the court decisions is written into the budget law, nobody should count on it. 

While officials and judges decide whether they should pay the parents the money economized on their children, Albina’s mother, Sarne citizen Elina Pyasetska, is getting ready to celebrate her daughter’s second birthday. Her case, just like the case of Rivne citizen Olena Pinchuk, together with those of 138 more parents in Rivne region, are up for consideration by the Lviv Appellate Court. Ms. Elina believes the judges will make a fair decision and the government, together with MPs will execute their promises and will find money for her child. 
Out of 38 thousand Rivne parents that have the right to receive a complete (not partial) benefit for the care of a child less than three years of age, about 2,000 took the matter to court, a little bit more than 5 percent of all possible plaintiffs. 
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When the story was ready for publication:
The Lviv Appellate Administrative Court cancelled the resolution of the Rivne City Court about Olena Pinchuk’s case being out of its jurisdiction and sent it back for consideration in the Rivne City Court. 
“From now for citizens that receive benefits for children under three years of old in Rivne (appointed and calculated by the Department of Labor and Social Protection of the Rivne City Council), if the benefit is not paid to them in the amount, they must make their claims to the city court,” says Mykola Hlotov, lawyer of the Rivne Regional Non-government Organization “Committee of the Electorate of Ukraine.” 
The Higher Administrative Court of Ukraine, when responding to the claim of the Rivne Committee of the Electorate, about this issue, responded that at present, they are studying the case and as a result, they will provide the administrative courts with further recommendations and clarifications. 
Mr. Hlotov thinks that in the near future the question may be resolved since Law #1455 has already been registered in parliament; it provides for these categories of cases to be under the jurisdiction of city courts.
	Average amount of money economized by the Ukrainian government on one employed and unemployed citizen that has one child less than three years of age

	2007 

	
	Should have received
	Received
	Underpaid

	Unemployed citizen
	UAH 5,490 
	UAH 1,214 
	UAH 4,276 

	Employed citizen
	UAH 6,645 
	UAH 1,536 
	UAH 5,109 

	2008 

	Unemployed citizen
	UAH 5,640 
	UAH 1,560 
	UAH 4,080 

	Employed citizen
	UAH 6,816 
	UAH 1,560 
	UAH 5,256 


  

	Documents necessary for the court claim to receive compensation for underpaid benefits to citizens that have a child less than three years of age

	All citizens must submit:

	· Copies of passport and identification code
· Copies of the child’s birth certificate
· Written claims
· Copies of the document from the Department of Labor and Social Protection on the amount of the benefit actually paid during the claim period
· Calculation of the debt on the payment for the care of a child less than three years of age
· Copes of the written claim and response from the Department of Labor and Social Protection about their request to pay the underpaid benefit on the care of a child less than three years of age during the claim period
· Receipt of payment for court fees (UAH 3.40 + 1% of the claimed amount)

	Employed people also must submit:  

	· Order from their employer about child care leave for the child less than three years of age

	Citizens that according to legislation have a right to double payment also must submit: 

	· Copies of relevant certificates
· Copies of the child’s certificates
· For those affected by Chornobyl, documents according to form 5, 6, 7 or 8


PERMANENT REFERENCE: http://4vlada.com/article/1042/
